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EDITORIAL NOTES. 


THERE APPEARS to be a double movement on foot to make more strin- 
gent the requirements in regard to the admission of members of the bar. 
The last committee of examiners appointed by the Supreme court, who 
served as such at the November term, recommended that there be addi- 
tional regulations in regard to admissions under the Five Counsellors’ 
Act. About the same time some of the lawyers of Newark have en- 
trusted to a committee the formulation of a bill for submission to the 
next legislature. As we understand the latter, it is proposed not only to 
advance the requirements for admission, but to endeavor to secure some 
regulation of the conduct of lawyers toward their clients. This is a big 
subject, but it ought not to be too big for the bar to take hold of. We 
observe that Mr. James E. Howell, (of the well-known law firm of Coult 
& Howell, of Newark,) who has given the matter thought and whose 
professional standing is so good that whatever comes from him by way of 
suggestion is to be welcomed, has said in regard to the subject to a New- 
ark journal: ‘There are two things which ought to be in the hands of 
the lawyers: first, some supervision over the educational qualifications 
and general fitness of applicants for admission to the bar, and, second, 
some sort of jurisdiction over attorneys in this state who are accused of 
misconduct in office No young man should be registered in a lawyer’s 
oftice as clerk until he has first passed a preliminary examination in the 
common English branches, unless he is a college graduate or can show 
such other evidences of his general fitness to undertake the study of the 
law, as to make such preliminary examination unnecessary. Such can- 
didate should be required to pass an examination at least once in every 
year during the term of his clerkship, as well as a final examination 


just prior to the motion made for his admission as a counsellor of the 


law. This would insure, first, the admission to registry only of young 
men who have had some previous education, and, second, it would insure 
a bona fide service of clerkship ; third, it would keep students constantly 
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in line with their work, and when they are finally admitted as members 
of the bar they would have the experience, a knowledge of the law, and 
understand the methods of practice.” 

And he continues: “The admission of physicians, dentists and drug- 
gists to practice in their various lines is committed by law to those who 
are already members of the profession. Physicians who are already 
practicing medicine are constituted members of a board to pass on the 
qualifications of an applicant for permission to practice before such 
applicant can follow his chosen profession. Why not a lawyer? As to 
those members of the bar who have been guilty of misconduct in office, 
complaints should in the first instance be committed to members of the 
profession for investigation and recommendation. The Supreme court 
should retain jurisdiction in such cases, but the original investigation 
should b- made by a properly constituted commission, composed of mem- 
bers of the bar. The Supreme court should be authorized to act on the 
recommendation of such commission.” 

Concluding he says: “The plan outlined follows very closely the 
English plan. In England there is organized in every county a commis- 
sion having authority to examine applicants for registry, candidates 
during the period of clerkship, and for final examination. Such com- 
mission has jurisdiction in cases where misconduct is charged, and con- 
ducts the preliminary examination. In New York State there is a regu- 
larly constituted Board of Examimers, composed of three members, who 
are paid a yearly salary by the state. These men hold regular examina- 
tions at Albany, New York and Buffalo. There is a preliminary exam- 
ination to registry which applicants must pass, and which is extremely 
severe, taking in Latin and some of the classics. I doubt if some of the 
leading members of the bar in New York state, or in this state, could 
pass this preliminary examination. The matter is certainly of great 
importance to the members of the bar of this state and to the people of 
the state at large. A radical change irom the present system is neces- 
sary, but any change that is made must first be carefully considered in 
all its bearings. This will be done, and I am confident that the plan to 
be proposed will appeal to every reasonable and right-thinking man.” 

These statements by Mr. Howell appear to have been carefully digested 
and to be based on principles of sound expediency and of good, square 
common sense. Perhaps we shall have more to say upon them next 
month. 

In OGEMAW County, Michigan, a lady was recently elected prosecuting 
attorney. The ‘*Chicago Legal News” says of her: “Mrs. Abbott is a 
brilliant young lawyer of the town of West Branch. She is the business 
partner of her husband, the name of the firm being Abbott & Abbott. 
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She is a graduate of the State University Law Department.” It is stated 
that the Supreme court of Michigan is to be asked to determine the 
question of her eligibility to hold office. We do not know, of course, 
what the result will be, but the “Legal News” thinks that it can hardly 
be decided against her, giving as a reason that it is settled in Michigan 
that a lady may practice as a licensed attorney and thus become an officer 
of the courts, and it would certainly be strangely incunsistent to forbid 
her to perform the duties of prosecuting attorney after having been 
elected by the vote of the people. And yet it does not follow that there 
is an inseparable relation between the one position and the other. Public 
office can be held by those upon whom the constitution or the laws confer 
the right, and not upon others. The fact that one’s business relations 
happen to be intimate with an office would hardly count. The “ Legal 
News” expresses no opinion upon the propriety of the seiection of a 
woman to become prosecuting attorney, whether by election or by 
appointment. We do have an opinion about that. The duties of the 
prosecuting attorney are not such as should prove attractive to any lady, 
nor is it one which can be filled to the satisfaction of the community by 
her. It has to do altogether with crime and vice in all its forms, requir- 
ing not only masculine strength of mind and, at times, herculean courage, 
but involving so many disagreeable things in its performance that no 
real lady should think of, nor, in our view, be encouraged to perform its 
duties. Of course there may be women members of the bar, perhaps 
especially in the West, who would jump at the opportunity to hold this 
disagreeable office and count it agreeable, but if their common sense is 
not to stand athwart the path, the law of the state should. 


THe Court of Errors and Appeals of our state has revised its rules, 
and reissued them in pamphlet form. They were promulgated on the 
first day of November term, 1898. Copies will be mailed by the Secre- 
tary of State to the members of the bar. In the course of the revision 
several verbal changes have been made, which it is not necessary to 
note. They will appear on comparison with the old rules. The more 
important alterations are: 

Rule 11 provides, that where the parties to the record, whether in 
error or on appeal, consent to dismiss the writ of error or appeal when 
the court is not sitting for the hearing of arguments, and will specify in 
writing the terms on which the dismissal shall take place, the clerk is 
authorized to enter arule of dismissal and remit the record. This rule 
is taken from a similar rule of the United States Supreme court. It is 
to be noted, however, that the rule does not authorize a plaintiff in error 
to dismiss his writ of error without the consent of the opposite party ; 
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and, of course, cannot so dismiss, until the opposite party has appeared, 
either by entering a formal appearance, or by pleading. 

Rule 18 requires causes to be entitled as in the court below. The 
parties are not to be turned around. The confusion in our reports 
resulting from the old method must have been felt by every student of 
the reports. A very noted, and often remarked instance, is the case of 
Cory’s executor v. Cory, 10 Stew. Eq. 198, which on appeal is Pratt v. 
Douglass, 11 Stew. Eq. 516, and is a reversal of the Chancery adjudi- 
cation. A late instance may also be cited. The case of In re Bethany 
Church, 31 Vroom 88, has been affirmed in the Court of Errors, but no 
one (except the counsel in that case) would ever recognize James vy. 
Keys, 31 Vroom 592, as the record of that affirmance; indeed, not even 
after having their attention called to the matter would it be very long 
borne in mind, for the names of neither James nor Keys appears in the 
opinion of the Supreme court. The new rule is intended to remedy 
more than this, however, as it applies to the clerk’s office, in the first 
instance, and there is to be no mix-up in the dockets. If Brown is 
plaintiff and Smith defendant, the case is to remain Brown v. Smith. 
If Smith brings error, the cause will be entitled Brown y. Smith, plain- 
tiff in error. If, in the course of the Chancery case of Thompson v. 
Robinson et als., one of the defendants appeals, the cause is to be entitled 
** Thompson v. Robinson, Reilly’s Appeal.” The rule also provides that 
the name of the state is not to be retained in any cause merely because 
of the nature of the writ by which the cause was brought into the court 
below. There is to be no more “State ex rel. Biack, pros. v. White,” 
but plain “ Black v. White.” The Supreme court has, at the present 
term, followed the Court of Errors, and passed a like rule. 

Rule 19 is of great importance to law printers. It is provided that 
the printed cases shall be printed on good paper, ‘on pages seven by 
eleven inches in size,” ete. 

Rule 20 requires a like size for all briefs. The date of filing each 
paper is to be given. Every state of the case is to have an index. These 
particular provisions, reasonable in themselves, are now to be found in 
the rules of most of the Supreme and Appellate courts throughout the 
country. Counsel are requested to pay attention to these matters, as 
the court will not receive books and briefs printed otherwise. Nor are 
parties entitled to recover the cost of the printing which does not con- 
form to the rules. 

Rule 21 contains the most important instance of a change in practice. 
Formerly, the appellant had until the next term in which to file his peti- 
tion of appeal and the $100 deposit. He must now file his petition 
‘within twenty days after filing the notice of appeal in chancery, either 
in term time or vacation;” and he must serve the petition within five, 
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instead of thirty days, thereafter. The deposit must be made within 
thirty days after filing the petition. 

Rule 26 requires all writs of error to be sealed and signed by the 
clerk of the court. The practice has been drifting in this direction for 
several years past, and is now made compulsory. 

Rule 40, which is now the one relating to costs, clears up a ‘latent 
ambiguity.” The new rule is as follows, the words in italics not being 
in the old rule ?7: ‘*The prevailing party shall be considered as recov- 
ering costs in this court, when costs are by law recoverable, in which shall 
be included costs of printing the state of the case, unless the court shall, 
in express terms, adjudge to the contrary.” The prevailing party is not 
entitled to costs unless the judgment of the Court of Errors effectively 
lays the ghost. When the trial judge refused a non-suit, which refusal 
being taken up by bill of exceptions, the Court of Errors thought a non- 
suit should have been granted, and judgment was reversed; held, that 
the plaintiff in error was not entitled to costs. Central Railroad Co. v. 
Smalley. June term, 1898. The cost of printing “ points” or “briefs” 
were sometimes taxed, not properly so. The rule is now made so clear 
as to lead no one astray. 
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REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


(Twentieth Article.) 
JUDGE PETER VREDENBURGH. 


| Continued. 





[t will be remembered that while Judge Vredenburgh was at the bar 
he was located in one of the agricultural counties of the state, where no 
great questions arise like they do in commercial and trading communi- 
ties. He never resided in Trenton, where great lawyers often stationed 
themselves to obtain retainers to argue causes in the highest courts of the 
state. But in the important litigation which arose in the counties of 
Monmouth and Ocean he was always to be found on one side or the oth- 
er. One of these causes brought before our courts the most important. 
questions in relation to real estate and the disputed Province lines. It 
was the case of Cornelius and Empson v. Giberson, 1 Dutcher’s Reports 
1. At the time of Judge Vredenburgh’s death ex-Governor Joel Park- 
er made an address at the bar meeting in Freehold, in which he refers 
to his argument in this case as follows: 

‘Perhaps his acute and discriminating mind fitted him better for the 
examination and solution of difficult questions relating to real property. 
I doubt if there was a better real estate lawyer among his contemporaries. 
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His argument in the Supreme court of the celebrated case that settled 
the division line between East and West Jersey, and put at rest forever 
in this state the long vexed question of title to outlands by claim of pos- 
sessions, is represented to have been a masterpiece of logic and historic 
research.” 

While it was not his province to be employed while at the bar in many 
of the really great questions arising in the state, still as soon as he 
reached the Supreme court bench, the field was opened to him. He did 
not hang his sickle up on a hook and let others reap and garner, but he 
went forward into the harvest with a real determination to be one of the 
chief reapers, and to leave behind him well-stored and enduring results. 

One of the first important cases in which he figured upon the bench 
was that of the New Jersey Zinc Company, appellants, v. The Boston 
Franklinite Co., respondent, reported in 2 McCarter, 418, in which 
Judge Vredenburgh prepared the opinion in the Court of Appeals. 
This cause excited much comment at the bar during its progress through 
the court. In the Court of Chancery, Chancellor Green had prepared 
one of his great opinions covering twenty-eight pages in 2 Beasley’s Re- 
ports. ‘This opinion was reversed in the Court of Appeals by a vote of 
five for affirmance and seven for reversal. Judge Vredenburgh’s opinion 
covers thirty-nine printed pages. The questions involved are too in- 
tricate to be brieted here, and the reader is referred to these two master- 
ful opinions. While the Chancellor was not sustained I think this re- 
sulted from the fact that the case was one of conflicting facts, the inter- 
mingling of ores; one mind would settle them one way, but when the 
facts were submitted to judges we can see why there was so nearly a di- 
vided court. One more vote tor affirmance would have divided the court 
and confirmed the Chancellor. 

One of the most interesting opinions which it was my good fortune to 
have heard read from the bench, was that in which he gave to the pro- 
fession a history of the administration bond. This occurred in the case 
of Ordinary v. Cooley, 1 Green 271, in which he said: 

‘*A slight reference to the history of legislation upon this subject, as 
well as the language otf the bond itself, will show that the two first con- 
ditions were provided to secure creditors; the two last to secure those 
entitled to distribution; and that the persons entitled to distribution can- 
not aver that the two first conditions have been broken, nor the creditors 
aver that the two last have been broken. In very early times, the king, 
as parens patria, was entitled to the personal property of intestates. He 
took possession of them, and, particularly, after paying debts, gave two- 
thirds to the widow and children, and kept the balance himself. This 
payment of debts and giving two-thirds to the widow and children was 


a matter ot grace, and not of legal right. He had the legal right to keep 
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the whole, if he saw fit. But in those early times the influence of the 
Roman clergy was very great, and continually on the increase. They 
represented to the king that the souls of intestates were inconveniently 
delayed in purgatory for the want of masses said for them, and that it 
was an unconscientious thing in him to deprive the intestate by distribu- 
tion thus of his own property, just when he most wanted it, and the king 
ought to pass his prerogatives in this regard to them, so that they could 
appropriate it to that use, and thus the true owner get the value of his 
property. Partly by such persuasions and partly from fear of the Pope, 
the king finally passed these prerogatives to Roman bishops, who, by 
virtue thereof, stood in the king’s shoes, and so were legally entitled to 
the whole personal estate of intestates; and this is the origin of the 
Keclesiastical courts of England and the Prerogative and Orphans’ 
courts in this state. The Roman clergy, being thus under no legal 
obligation to pay debts, or distribute any part of the estate to the next 
of kin, felt bound in conscience strictly to execute the trust. The 
widow and children easily acquiesced in this arrangement, but the credi- 
tars were always somewhat reluctant, and accordingly we find that the 
barons at Runnymede procured an insertion in Magna Charta that the 
bishops should pay the debts and distribute. But the Roman clergy 
had influence enough to avoid its execution, so that this provision of the 
great charter fell obsolete. Not only so, but afterwards, in the great 
charter of Henry the Third, (he commenced to reign 1216,) they have 
influence enough to cause the whole subject-matter to be ignored.” 

Judge Vredenburgh went on to say that in the reign of Edward the 
First, (commencing in 1272,) the ordinary was compelled to pay debts. 
The next step taken was in the reign of Edward the Third, (commenc- 
ing in 1326,) when the ordinary was compelled to grant administration 
to ‘the next and most lawful friends of the dead person,” but still ne 
bond was required. The next change was by the statute of 21 Henry 
Eighth, when the ordinary was compelled to grant the administration te 
the widow or the next of kin of the intestate, which is now our statute. 
This was in 1530. By this statute the ordinary was compelled to take 
security for the payment of debts, and hence the first administration 
bond. Things remained ia this condition until the statute of 22 Charles 
the Second, in the year 1671, when the present administration bond was 
created. The judge says, ‘‘this statute was passed in the year 1661, 
and was among the very first of our colonial statutes, and has to this 
day remained unaltered upon our statute book.” 

There appears to be a contusion of dates as Charles [IL commenced to 
reign in 1660, but his reign dated back to the death of Charles [, 1649, 
the Commonwealth intervening. The judge goes in to-day: 

“So that by this short historical resume, it appears that originally the 
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administrator neither paid debts nor distributed. After some hundreds 
of years, he was first made to pay debts; after some more hundreds of 
years, he was next made to give security to pay debts; after over a 
hundred years more he was made to distribute the surplus, after paying 
debts, and to insert in his bond the additional condition that he would 
distribute ; so that it would appear that these conditions of our adminis- 
tration bonds of the present day were the growth of many centuries of 
English legislation, each additional condition being added as each addi- 
tional duty was imposed by statute upon the administrator. Thus we 
see how each stone was laid in the edifice, and came to have its peculiar 
form and color. The very antiqueness of the language of these condi- 
tions gives evidence of their origin and their natural import is in accord 
with their history.” 

In another cause there came up a question involving the domestic re- 
lations where the wife and daughters by making vests had earned money 
enough to purchase some real estate to which the wife held the title, and 
a judgment creditor of the husband sought to wrest the title from her on 
the ground that the husband was entitled to ber earnings, and that a 
judgment creditor stood in his place and could seize them. This propo- 
sition aroused the broad and human feelings of Judge Vredenburgh, 
who took the side of humanity, struggling womanhood, the wife’s care 
of her family, and the mother’s struggle for her children, and brought 
forth from him one of the finest expressions of sympathy and manhood 
to be found anywhere in our reports. The case is that of Stall v. Ful- 
ton, 1 Vroom 430. The closing paragraph of Judge Vredenburgh’s 
opinion is as follows: 

‘Nor is there any law, human or Divine, that compels the husband, 
in the interest of his creditors, to convert to their use the daily labor of 
his wife, or to convict him of fraud toward them, if he permits her to 
toil at the wash-tub or the sewing machine to feed her own children, or 
to provide a shelter for her little ones from the night and the tempest. 
He may do so, if he chooses, but the law compels him not. If it did— 
if the law compelled the husband, for the benefit of creditors, to snatch 
the loaf of bread, the proceeds of her daily toil, as she is carrying it to 
her children, then, indeed, should mankind blush in the presence of the 
rest of the animal creation. The fish hawk does not rob bis mate as she 
sarries in her talons to her nest the prey she has plunged beneath the 
ocean wave to seize. Throughout all the orders of animated nature, it 
is the prerogative of the female to labor for her young—the human male 
alone is brute enough to plunder her.” 

Probably the best illustration of the humorous side of the judge’s 
mind is to be found in the case of Tuckerman vy. The Stevens and Con- 
dit Transportation Co., 3 Vroom 320. The suit was for the recovery of 
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the value of two hundred tons of pig iron, which was to be freighted up 
the Hudson River to Saugerties. The defense was that the barge 
foundered in a storm while going up the river; that the stress of 
weather was so great as to relieve the defendants from all responsibility, 
and the jury so found, and the plaintiffs lost their case. The hearing 
was on a rule to show cause. Judge Vredenburgh prepared the opinion 
of the court, setting aside the verdict, and granting a new trial. The 
judge in part said: 

“And yet what kind of a storm must that have been, in which the 
main witness says that he was the captain of the vessel, and that he 
thought there was no need of his staying up, and in which he thought 
the boat was perfectly safe, and in which the coal boats did not even 
roll, and he went to bed. But again, the captain says the vessel was 
manned by two men, a boy, a passenger, and himself. The boy went to 
bed before the captain did. The only knowledge Anderson, the passen- 
ger, had of navigation, so far as appears by the evidence, was that he 
knew how to cut hay on the salt meadows. But, besides this, he went 
to bed at the same time as the captain. m ” ° 

‘* The captain said, ‘that the storm was likely to produce dangers in 
navigation.’ 

‘The judge replies, ‘ But is not water itself likely to produce dangers 
in navigation? No navigation can be entirely exempt from danger 
unless one can manage to navigate entirely on dry land.’ So that the 
case presents the singular anomalies ihat as the winds rose, and the 
dangers increased, all hands went to sleep, and the barge, not to be 
behind the officers, as long as the winds blew and the waves beat, got 
along excellently well, but as soon as the winds ceased and the water 
became smooth and the officers and crews woke up, she went down. 
Would net the evidence be as strong that this vessel perished by the 
perils of the sea if she had foundered in a storm on the Morris Canal ?” 

Jacop WEART. 


Jersey City, N. J. 
[tO BE CONTINUED. ] 
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THE COOPER WILL CASE. 


Wooster v. Coorer, 8 Dick. 682—WoosteR v. FiTzGERALD, 39 At. Rep. 679; 32 
VrocM—WoosTeER V. FITZGERALD, CouRT OF ERRORS AND APPEALS, 
4 At. Rep. 598; 32 Vroom. 
(Concluded.) 

In the will under review the testator adopted two distinct schemes of 
disposition, first, an unlimited and unqualified power upon his wife to 
appoint; second, in default of any exercise of the power given to his 
wife, the executors were to exercise the same quality of power to dispose 
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and hold the proceeds as a trustee of an express trust for certain bene- 
ficiaries; and, third, in case neither of the powers be exercised at all, 
then the law casts the real estate upon Benjamin’s heirs as in case of a 
complete intestacy. 

And as a caveat to the executors, to wholly forbear to interfere with 
Tacy’s power, the testator provides: ‘‘ And my executors hereinafter 
named shall not, during said time, be responsible therefor,” so, as Justice 
Garrison says, the provisions of the will “rest upon unequivocal lan- 
guage.” 

But the learned justice who delivered the opinion of the Supreme 
court, 39 At. Rep. 679, summarily disposes of the question by saying: 
‘* The plain intention of the testator is—that if his wife has not disposed 
of all his estate during her lifetime —if any of it remains in her hands 
at her death—it shall go to the persons designated in his will.” It may 
be plain to Justice Gummere, but why not make it plain to Jastice Gar- 
rison and litigants who shall hereafter read the rules of property in this 
reported essay? ‘If any remains in her hands at her death.” 

There is one species of estate that would in some one’s hands be in 
existence at the time of her death without any reference to the power 
‘to sell and dispose of the same as she shall see fit,” and that is the 
specific life estate given to the wife in express words. The wife could 
enjoy this estate either by use or sale without any aid from the power 
‘*to sell and dispose of the same as she shall see fit.” [t she transferred 
it toa third party they would hold an estate for the lite of the wife, 
cestui que vie. But a life estate is one thing and a power is another 
altogether. The testator gave his wife two quantities by the unanimous 
opinion of the court of last resort, 8 Dick.: first, a life estate; second, 
an unlimited power. In Justice Gummere’s * plain intention of the tes- 
tator” what has bezome of the power? Observe his answer: * *From 
and after the death of my wife, all my estate which shall then remain I 
order my executors to dispose of,’ ete., draws the line at the wife’s death; 
so that what is remaining at that time becomes subject to the gift over.” 

In the first place, there is no gift over. The thing that is given over 
is a power to his executors. So long as the wife has physical ability to 
execute her power the executors are restrained from acting. Whatever 
she could do in her lifetime she was empowered to do. Then the ques- 
tion comes down to this: Is the making of a disposition of the property 
by the wife in her lifetime by an instrument in writing in the similitude 
of a will, an execution of her power to pass the lands so as to take eftect 
after ber death? If not, why. not ? 

Justice Gummere answers: ‘** Which shall then remain [ order my 
executors to dispose of,’ ete., draws the line at the wife’s death.” 

If the power was executed by the “ instrament in writing ” (mentioned 
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in the 4th section of the postea), then nothing remained for the executors 
to exercise their power upon. We come then to the last analysis that 
by the determination of the court of last resort in New Jersey, ‘ un- 
limited and unqualified power” of disposition in an instrument that is 
probatable does not authorize an appointment to take effect after the 
death of an appointer, if such an appointer happen to have the gift of a 
life estate preceding the gift of the power. 

This is as diametrically in the teeth ot the whole law as it is possible 
to state a proposition. 

In Cuenam vy. Broadnax, 8 Vr. 512, the court says: ‘ The paper, 
even if inoperative to pass the estate by way of devise, may still be good 
as an appointment, which is the mere exercise of the power to designate 
the persons who are to take the beneficial use of the estate. It is not 
questioned that the power must be exercised in precise compliance with 
the directions of the instrument by which it was created, but when a 
power is given generally, without defining the mode by which it must 
be exercised, it may be executed either by deed or will. Nor is it nec- 
essary that the power should be executed by deed, a simple note in 
writing would be a good exercise of the power.” Citing 1 Sug. on Pow. 
247, 262; Heath v. Withington, 6 Cush. 497. 

In Talmage vy. Seil, 21 Barb. 36, the court say: “‘ The only difference 
between disposition by deed or will is that in the latter case his convey- 
ance will not operate till his death. This, in effect, postpones the execu- 
ting of the power by the donor, but in no respect lessens the absolute- 
ness of his control or detracts from its beneficial character. If the power 
be not confirmed till the person to whom it is given is about to transact 
the last business of his life, in the last moments of his existence, it would 
be entirely immaterial whether he was authorized to execute it by will 
alone, or by either deed or will, at his discretion, as in either case the 
estate would take effect at his death. A power is certainly none the 
less general, because there is delay in conferring it, or because delay is 
required in its execution.” 

In 1 Sug. on Powers (Star paging) 262, the following case is put: 
‘* Where a person is tenant for life with power to appoint the inheri- 
tance by will only, and is desirous to sell the fee simple, he may convey 
to the purchaser for a long term depending on his life and exercise the 
power in the purchaser’s favor by will and covenant not to revoke it. 
The title will of course be incomplete during the vendor’s life, as he may 
choose to reyoke the will and drive the purchaser to his remedy under 
the covenant. * * * But if a purchaser be willing to incur the risk, 
no objection can be raised to the execution of the power should it ulti- 
mately take effect.” Powell’s notes to Fenru on Ex. Dev., 347 to 388; 
Humphries Obs. on Real. Prop. 88; 4 Kent 471 and 339. 
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So the distinction between executing a power by deed or will is vis- 
ionary and a pure fiction in all cases where the donor has not explicitly 
prescribed the particular form of its execution. 































But Tacy did convey the property on the postea mentioned by the m} 
instrument in writing in testamentary form, for the reason that a will of di 
real estate speaks from the precise time of making it. Lanning v. = 
Cole, 2 Halst. Ch. 105. . 

As to real estate, the will itself is a conveyance. Allaire v. Allaire, ue 
8 Vr. 312. Hence prior to 1851 wills of land would not pass after of 
acquired lands. 3 Gr. Ch. 261; 1 Halst. Ch. 224; 2 Dutch. 196. But mg 
the learned Justice says, “‘ The power of disposal, it seems to me,” 2 
ete. ju 

We need no clairvoyant faculties to discern the intent of testators. cl 
It is laid down, 4 Kent 535, that “‘the control which is given to the 7 

SD 


intention by the rules of law is to be understood to apply, not to the con- 
8a 


struction of the words, but .o the nature of the estate; to such general d 
regulations in respect to the estate as the law will permit. * * * * th 
To allow the testator to interfere with the established rules of law would tc 


be to permit every man to make a law for himself and disturb the metes 
and bounds of property.” 


This is what Chancellor Green means when he says, Aanin v. Van- t! 
doren, 1 McCart. 135: “I was strongly disposed to adopt this sugges- " 
tion, being willing to lay hold of any circumstance by which I might 
prevent the undoubted intention of this testator being defeated by a : 
strict rule of law. But on a careful examination of the cases 1 do not 9 
see how the present case can be distinguished in principle from the ad- P 
judicated cases; or how this bequest can be sustained without a violation : 
of the principle. The cases rest upon the principle, that if the testator, 
either expressly or by implication, manifests an intent to rest in the first : 
legatee the uncontrolled power of disposing of the property, such power : 
involves the idea of absolute ownership, and the limitation over is void ; 
as inconsistent with the rights of the first legatee.” 

The difference between Benjamin’s will and that in the case of Annin 
v. Vandoren is the simple fact of a distinct life estate to the former’s 7 
appointee, preceding the gift of power. The gift of unlimited power alone : 


implies a gift of the whole estate. 

sut without condescending to the slightest form of solution, the case 
of Herring vy. Burrow, L. R. 13 Ch. Div. 144, is made an exhibit The 
point in this case is the construction of Thompson’s will. Here are the 
two wills: 








THOMPSON’S WILL. 
“First, | give, devise and bequeath all 
my messuages, lands, tenements and here- 
ditaments, and all my household furniture, 


ready money, goods and chattels, and all , 


other parts of my real and personal estate 
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COOPER’S WILL. 

“T order and direct that all my estate, 
real, personal and mixed shall, during the 
life of my beloved wife, Tacy Cooper, should 
she survive me, pass into her hands, and be 
subject to her sole management and control, 








and effects whatsoever and wheresoever, to keep and use or sell and dispose of the 


unto my dear wife, Margaret, for the term — same, as she shall see fit, and my executors, 


of her natural life. To bedisposed ofas she hereinafter named shall not, during said 
time, be responsible therefor. and 
after the death of my wife, should she sur- 
vive me, otherwise from and after my death, 
all my estate, real, personal and mixed, 


which shall then remain, I order and direct 


may think proper, for her own use and bene- From 
fit, according to the nature and quality 
thereof, subject only to the payment of my 
just debts and funeral expenses and the 
charges of proving and registering this my 
will. 


Secondly, in the event of her deccase, my executors hereinafter named, or the sur- 


should there be anything remaining of the — vivor of them, to dispose of as soon as con- 


said property, or any part thereof, I give, veniently be thereafter, as follows, etc.” 


devise and bequeath said part or parts 


thereof to my sister, Elizabeth Banon, and 
to the children, ete.” 


The disposition in Thompson’s will is ‘to be disposed of as she shall 
think proper for her own use and benefit.” What suggestion is there 
in Cooper’s will that the gift is *‘ for her own use and benefit ?” 

This interpretation of Kenjamin’s will for Tacy’s own benetit is a sec- 
There 
is not the slightest intimation in Benjamin’s will that Tacy needs sup- 
port. The legal construction of the will would and ought to be the same 
as if the name of John Brown had been put in it. 


tion of the will in Herring v. Burrow injected into Benjamin’s. 


Benjamin calls Tacy 
‘this beloved wife”, but he does not intimate that he does any thing for 
English judges may well interject support 
clauses in their wills to widows, because of the general dependence of 
widows upon their husbands. 


support or maintenance. 


But such a presumption will not aid in 
the interpretation ot wills in United States. 'Tacy Cooper was invested 
by her husband with the use and power of unlimited disposal of her hus- 
band’s estate and to violently interject into his will a provision for feed- 
ing and clothing his widow is simply a court-suade will, not even in the 
similitude of the testators. 

Why this case of Herring v. Burrow on appeal, (14 Ch. Div. 263) 
was not quoted by the learned justice is not obvious. The opinions de- 
livered on this appeal were two. James, L. J., said: ‘‘ My own strong 
inclination of opinion is—that the widow took nothing but an estate 
for life with a fuil power of enjoying the property in specie, so if 
there was ready money, it need not be invested, but she might spend 
it and she might use the furniture and enjoy the leasehold in specie.” 
And Baggally, L. J., says: “I also am of opinion that the widow had 
no power of testamentary disposition, and am disposed to agree with 





366 THE NEW JERSEY LAW JOURNAL 


Lord Justice James that she took nothing but a life estate with a right to 
enjoy the property in specie.” 

In other words, Thompson’s widow had a life estate with no power 
added at all, and Cooper gave his wife by the unanimous opinion of our 
court of last resort “unlimited and unqualified power.” 

But the vice of the decision does not end with the deprivation of 
Wooster of his property, but the lower courts are obliged to torture 
their faculties, to apply it as a precedent. For example: While ‘the 
ease stood in the condition it was ia 8 Dick. 633, Vice Chancellor Grey 
in Benz v. Fabian, 9 Dick. 618, quotes it with Tomlinson v. Dighton, 
1 P. Wms. 149; Cory v. Cory, 10 Stew. 200; Pratt v. Douglass, 11 Ib. 
516, which enabled him to decide the case correctly, because he inter- 
preted Tacy’s power to be absolute. But in Robinson v. Shotwell, 10 
Dick. 323, V. C. Emery reads the construction in Benjamin’s will in 
8 Dick. 683, differently, and decides his case erroneously in a struggle 
to conform with this case under review. ‘he learned V. C. says: ‘In 
Wooster v. Cooper, however, while the power of disposing ot the pro- 
ceeds of the sale was not given to the wife in express terms—in those 
very words, yet the power expressly given would seem to have included 
this power to use or dispose of the proceeds of sale for the wife’s own 
benefit,” ete. 

The case of Wooster v. Cooper, and Robeson v. Shotwe'l. must be 
allowed to have the language of the wills interpreted so as to be illiptical 
of ‘‘dispose of tor ber own use and benefit,” so as to get them within 
the ruling of Herring v. Barrow. Why not declare these wills illiptical 
of the power to make provision for second husbands? if the courts 
take judicial notice that a general power conferred on a widow is to be 
limited to the making provision for her own personal ‘ use and benefit,” 
then it ought to be deemed sufficiently extensive to make provision for 
the supreme comfort of a second husband. 

Counsel disclaim all responsibility for the novel innovation that this 
makes in our reports, for the reason that every time Cooper’s will was 
before the court the full authorities were diligently urged upon its atten- 
tion: Funk v. Eggleston, 34 Am. R. 136; Bradish v. Gibbs, 3 Johns. 
Ch. (N. Y.) 551; Talmage v. Sill, 21 Barb. 51 and 52; Standen vy. 
Standen, 2 Ves. Jr. 589; Burleigh v. Clough, 52 N. H. 267; Leinan v. 
Sommerfield, 14 Stew. 381; Sugden on Powers 235; Tomlinson v. 
Dighton, 1 P. Wms. 149; Perry on Trusts, § 511; 2 Jar. on Wilis, 272, 
note; Doe v. Roake, 6 B. & C. 720; Bull v. Kingston, 1 Mer. 314; 
Bullock v. Fladgate, 1 Ves. & B. 471; Munson v. Berdan, 35 N. J. Kq. 
376, note; Meeker v. Brientnall, 38 N. J. Eq. 356; 2 Greenleaf’s Cruise 
243; 2 Wash. on Real Prop. 317; 4 Kent 331 to 335; 1 Sugden 311 
to 318; Cueman y. Broadnax, 8 Vr. 509; Faulk v. Dashiel, 50 Am. 
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Rep. 542; Reid v. Atkinson, 5 I. R. Eq. 387; Williams v. Williams, 1 
Sim. N. 8. 358 and 368. 
Joun J. CRANDALL. 
Camden, N. J. 


aan “EP ~~ ee —-— 


FRANK STETSON v. CHARLES W. KING. 
( Middlesex Circuit Court, Nov., 1898.) 


Foreign Attachment—Affidavit by Agent. 


Attachment. On motion to quash the writ. 

Mr. Willard P. Voorhees for the motion. 

Mr. Edward W. Hicks contra. 

Couuiys, J.: This was a foreign attachment and the ground of the 
motion to quash is that the oath, made by an agent, while stating that 
the plaintiffs are non-residents did not state that they were absent from 
the state at the time of making the same. 

The Supreme court has held that the conditions on which an agent 
may make oath or affirmation for his principal are jurisdictional and 
must be included in the facts sworn and affirmed. McTague v. Penna. 
R. R. Co., 15 Vr. 62; Corbit v. Corbit, 21 Vr. 363 Westcott v. Sharp, 
21 Vr. 392. 

The original attachment act (Pam. Laws p. —) provided that the 
writ should issue on the oath or afhrmation of a creditor that his debtor 
absconded from his creditors, etc., and that if the creditor were absent 
or resided out of this state his agent or attorney might make oath or af- 
firmation to the same effect, and deliver the same to the clerk to be filed, 
who should thereupon issue the writ. After completely stating the sub- 
sequent procedure it was enacted in the 26th section that whereas debtors 
who reside out of this state might have property sufficient within the 
same to pay their debts or some part thereof, therefore their property 
should be liable to attachment, ete., ‘tin the like manner as nearly as 
may be” as the property of other debtors was made liable by the act ; 
provided that instead of the oath or affirmation therein before mentioned 
the applicant for such writ of attachment should make oath or affirma- 
tion (which should be filed with the clerk) that the person against whose 
estate such attachment was to be issued was not to his knowledge or be-* 
lief resident at that time in this state and that he owed to the plaintiff a 
certain sum of money, specifying as nearly as he could the amount of the 
debt or balance. It is quite plain that the word ‘‘applicant” here used 
included an agent or attorney as well as the creditor and that such agent 
or attorney could make the oath or affirmation, and apply to the clerk 
for the writ, if the creditor was absent or resided out of this state. This 
was directly adjudged by the Supreme court in Trenton Banking Com- 
pany v. Haverstick, 6 Hals. 171, 173. 
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The revisers of 1874 changed the place in the act of this section as 
to foreign attachments and placed it (as section 3) immediately after the 
section authorizing domestic attachments, and inserted after the words 
‘applicant for such writ of attachment” the words ‘‘or his agent if said 
applicant be absent.” These words produce such incongruity that I will 
not undertake to continue the section as amended. 

There is room to argue that even on defendant’s construction an agent 
or attorney may make the required oath or affirmation for a non-resident 
creditor; for the eleventh section of the act provides that ‘any creditor 
residing out of this state shall be entitled to all the benefits of this act ;” 
but in any case I will not quash this writ. In Morrel v. Fearing, Spen- 
cer 670, Chief Justice Hornblower, in construing the original act, de- 
clared that an oath that the attaching creditors were trading and doing 
business in the city of New York was prima facie evidence of their 
residence there. It is a mueh less violent presumption that an oath of 
non-residence is prima facie evidence of absence. 

The motion to quash is denied. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 

Evidence — Admissions — Ejectment — Parties —Dismissal—Cpening 
Judgment.—i. Unsworn admissions made out of court can be used only 
against the one making them. 2. Under Ejectment Act, § 4, authoriz- 
ing plaintiff to join with the one in possession any person claiming ad- 
verse title, and section 20, authorizing him to discontinue as to any de- 
fendanit on payment of costs, he may join the landlord in such action, 
and then dismiss as to him and proceed against the tenant, unless the 
landlord apply for leave to defend as provided by section 17, in which 
case plaintiff cannot discontinue as against the landlord without doing so 
against the tenant. 3. The supreme court, entering a judgment, may 
reopen it because irregularly entered, or because defendant, having a 
probable defense, was misled in not legally interposing it. 4. A land- 
lord joined in ejectment against the tenant is not estopped by the judg- 
ment, where the action is discontinued as against him, to litigate the 
tenant’s right to attorn to plaintiff. Baxter v. Carrol. (Mr. S. W. 
Sparks for complainant. Mr. John J. Crandall, pro se. and for defend- 
ant Carrol.). Opinion by Reep, V. C., Sept. 20, 1898. 

Injunction—Collection of note—Release of surety—Delay in enforce- 
ment—Exatension to maker.—1. Where a surety on a note, which on its 
face shows him liable as principal, is released by an extension to the 
real principal and by neglect to give notice of nonpayment, his remedy 
is by bill to enjoin its collection, since he cannot establish his suretyship 
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as a defense in an action at law on the note. 2. Mere delay in enfore~ 
ing a note without fraudulent connivance between the maker and payee 
does not release the surety, but there must be an agreement on a new 

consideration for an extension. 3. A petition for injunction to restramm, 
enforcement of a note against a surety because of an extension te the 
principal, and for failure to give notice of nonpayment, should state fmebm 
from which it can be determined whether the alleged extension was a 
violation of the surety’s rights. Hence an averment which fails to give 

the time, circumstances, and consideration of the extension agreement 

is sufficient. 4. Collection of a ‘note will not be restrained because of 
an alleged extension to the maker and for failure to give notice of its 
nonpayment, where the note on its face shows petitioner, a principal and 
payee, denies the suretyship, extension, and failure to give notice, and 

alleges that petitioner never requested the bringing of proceedings 

against the other maker. 5. Nor will an injunction predente lite be 

granted in such case where the showing is general, and fails to set out 

facts from which the validity of the alleged extension can be determined, 

and the payee expressly denies such extension, or any failure to give 

notice of nonpayment. Grier v. Fliteraft. (Mr. J. Boyd Avis for com- 
plainant. Mr. E. S. Fogg for defendant.) Opinion by Grey, V. C., 

Sept. 27, 1898. 

Commission of lunacy— When issued. —1. The issuance of a commis- 
sion of lunacy is a matter of judicial discretion. 2. Such a commission 
will not be issued in behalf of a man alleged to be a lunatic, who has no 
estate, and who is incarcerated in a well-appointed prison, under convic- 
tion of murder in the first degree, punishable with death. In re Clifford. 
(Mr. Warren Dixon and Mr. John P. Stockton, Jr., for applicant.) Opin- 
ion by McG, Ch., Oct. 10, 1898. 

Equity—Demurrer.—A plea which sets up as a defense matters which 
appear upon the face of the bill, will be overruled. The defendant 
should demur in such cases. Davis v. Davis. (Mr. Peter Backus and 
Mr. John J. Joyce for complainant. Mr. Isaac S. Taylor for defendant.) 
Opinion by Grey, V. ©., Oct. 25, 1898. 


———- —»> o aa -- 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Ordinance— Veto— Reconsideration— Municipalities—Private corpora- 
tions.—1. The word “ reconsideration,” occurring in a statute respecting 
the repassage of vetoed ordinances, is to be given its ordinary meaning, 
not the artificial one it has acquired in parliamentary usage. 2. A 


24 
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municipality that may lawfully consent to the formation of a private cor- 
poration for certain public purposes may lawfully condition its consent 
upon terms protective of such public interests, and germane to the sub- 


ject. Lake v. Ocean City. 
W. J. Kraft for defendants. 


(Mr. D. J. Pancoast for prosecutor. 


Mr. G. A: Bourgeois for Ocean City.) 


Mr. 


‘Argued before Depue, Van Syckel and Garrison, JJ. . Opinion by Gar- 


RISUN, J., October 21, 1898. 


os 


RUNYAN »r. CENTRAL R. R. CO. OF NEW JERSEY. 


(Court of Errors and Appeals of New Jersey, Sept. 28, 1898 ) 


Carriers— Contract of carriage— Baggage— 
Packages in car —1. Upon a ticket delivered 
by a common carrier of passengers to one of 
its passengers, upon the payment of his fare, 
was printed : “Good for one continuous pas- 
sige in either direction between New York 
and Elizabeth, N. J.” “ Nostop-off allowed.” 
“Free transportation allowed for 150 Ibs. 
baggage (wearing apparel) only, and com- 
pany’s liability expre-sly limited to $1 per 
1b.” Held, that the reference to baggage was 
notice of the limit of accommodation and 
responsibility, upon the part of the carrier 
the passenger might have with respect to 
bagguge committed to the custody of the 
carrier, and did not restriet or in any way 
affect the common-law right of the passen- 
ger to carry personal baggage with him. 

2. The common-law right of such a pas- 
senger is to take with him his personal bag- 
gage appropriate to the journey and its ob- 


- 


The plaintiff in error was the plaintiff below. 


ject; that is, not only wearing apparel for 


use and ornament, but other articles, all 
within reasonable limit, the use of which is 
personal to him during his journey and in 
accomplishing its purposes. 

3. If a common carrier of passengers for a 
long time acquiesces in and makes accom- 
modation for the carriage of small packages 
of merchandise of its passengers in its pas- 
senger cars as personal baggage, so as to lead 
the passengers to accept and rely upon its 
attitude in that respect as one of its regula- 
tions, it can resume its rights under the law 
only after reasonable notice of its rescission 
of the regulation so made. 

4. A passenger refused admission to such 
a carrier’s cars, because he proposes to take 
with him asmall package of merchandise, 
may put in evidence the regulation aforesaid 
as a step in his proofs, upon suit brought on 
account of such refusal of admission, 


He was nonsuited in 





the circuit court, and now assigns error in that nonsuit, and in the over- 
ruling of two questions at the trial, to which reference will presently be 
made. The facts in proof are as follows: Elmer Runyan, a resident of 
the city of Elizabeth, and the president and treasurer of a nursery com- 
pany there, ou the 30th of December, 1896, went to New York city on 
the railway of the defendant, a common carrier of passengers. He paid 
the fare demanded by the defendant’s ticket agent for an excursion trip 
to New York and return, and received from that agent a ticket in two 
parts. The part concerned in this inquiry was denominated the ‘ Re- 
turn Coupon,” and contained these announcements: ‘‘Good for one con- 
tinuous passage in either direction between New York and Elizabeth, 
N. J.” “No stop-off allowed.” ‘Free transportation allowed for 150 
lbs. baggage (wearing apparel) only, and company’s liability expressly 
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limited to $1 per lb.” When he started on his journey, it was wet, and 
he wore a pair of rubber shoes. It does not appear whether or not he 
took any baggage with him from Elizabeth. In New York he purchased 
10 pounds ot nails. The purpose of this purchase does not appear. . Be- 
tween 5 and 6 o’clock in the evening be nad with him a satchel, contain- 
ing a pair ot gloves and some catalogues and papers pertaining to his 
business, which had been in use by him, and also two small packages, 
one of which contained the wails he had purchased, and the other a let- 
ter file and the rubber shoes he had worn from Elizabeth in the morn- 
ing. At the ferry house he exhibited to the gate keeper his ‘‘ Return 
Coupon.” It does not appear that the gate keeper saw the-satchel and 
bundles. The coupon was punched by the gate keeper, and he was per- 
mitted to pass upon the ferryboat, and cross the river upon it, without 
interference, to the defendant’s train shed, where, as he was about to 
pass through a gate to the cars for Elizabeth, the defendant’s agents re- 
fused to permit him to enter with his satchel and packages. Retaining 
the bundles, after some delay, he walked along the defendant’s tracks a 
mile or more, to another station of defendant, called Communipaw, fol- 
lowed by the defendant’s agents, and there paid the proper fare to the 
defendant’s ticket agent for his transportation trom Communipaw to New- 
ark, and received a ticket containing these notices: ‘‘Good for one pas- 
sage from Communipaw, N. J., to Newark, N. J., on a continuous train. 
Only 150 lbs. baggage (wearing apparel) allowed each passenger. Com- 
pany’s responsibility for baggage limited to $1 per lb., unless special 
agreement be made.” Shortly thereafter he attempted to enter a proper 
train from Communipaw to Newark, and, because he still retained his 
satchel and packages, was refused admission, and forced, by the detend- 
ant’s agents, from the steps of the car. He then paid another fare to 
the defendant’s ticket agent for his transportation from Communipaw to 
Elizabeth, and received a ticket containing these announcements: ‘Good 
for one continuous passage in either direction between Communipaw, N. 
J., and Elizabeth, N. J.” ‘‘No stop-off allowed.” ‘Only 150 lbs. bage 
gage (wearing apparel) allowed each passenger. Company’s responsibil- 
ity tor baggage limited to $1 per lb., unless special agreement be made.” 
Thereupon he offered his satchel to the defendant’s baggage master at 
Youmunipaw, and asked that it be checked as baggage to Elizabeth. 
He was asked to tell what it contained, but refused to do so. 

The satchel, however, was duly ediak and taken in charge by the 
defendant, and ultimately carried by it to Elizabeth... The plaintiff 
retained the two packages, and attempted to euter a proper train of cars 
for Elizabeth, but was prevented by the defendant’s agents from so doing 
because he had the packages with him. The plaintiff declares in sev- 


eral counts upon the contracts for transportation . evidenced by. the three 


Aut * 











372 THE NEW JERSEY LAW JOURNAL. 


tickets above mentioned, and alleges, as the breaches of the contracts, 
refusal to transport him with baggage. His insistence is that it was his 
right, under the circumstances of the case, to be transported together 
with the satchel and packages he had, which he kept in his possession 
and proposed to retain during his journey. During his examination at 
the trial, he was asked by his counsel these questions, which were ob- 
jeeted to by the defendant’s counsel, and overruled by the trial court: 
“Q. Had. you been accustomed to travel between Elizabeth and New 
York?” *‘Q. Do you know whether or not the cars—passenger cars— 
on the Central Railroad, running between New York and Elizabeth, have 
any provision for small packages in connection with the seats ?” 

Mr. Robert H. McCarter for plaintiff in error. 

Mr. William H. Corbin for defendant in error. 

McGILt, C. (after stating the facts): It does not appear that either 
of the three tickets held by the plaintiff purported to be an agreement 
between him and the company. Each was simply a receipt or token 
that the holder was entitled to transportation between given stations 
according to the contract the law made between him and the carrier 
upon his paying the lawful fare, which contained notices of regulations 
of the carrier to the effect that the passage should be continuous, and 
that the holder might have transported, without additional charge, 150 
pounds of wearing apparel, under limited responsibility upon the part of 
the defendant. We do not understand that this last stated regulation is 
designed to restrict or in any way affect the common-law right of the 
passenger to carry personal baggage with him. We deem it to simply 
state the extent of accommodation the passenger may have with respect 
to baggage committed to the custody of the defendant. The notice is 
not couched in the language of an agreement that it shall be a substitute 
for the passenger’s common-law right, and nothing in the case discloses 
that the plaintiff saw it and accepted it as such substitute. We, then, 
deem the plaintiff to have been a traveler with the rights which the law 
accords. He was entitled to take with him, for use, his personal baggage 
appropriate to the journey, and its object; that is, not only wearing 
apparel for use and ornament, but also other articles, all within reason- 
able limit, the ase of which was personal to him during his journey and 
in accomplishing its purposes. To illustrate the character of such 
articles other than wearing apparel, it is settled that a sportsman jour- 
neying for sport may take his gan case or fishing apparatus (Hawkins v. 
Hoffman, 6 Hill 586;; an artist may take his easel when he is on a 
sketching tour (Merrill v. Grinnell, 30 N. Y. 619); a surgeon traveling 
with troops may take his surgical instruments (Railroad Co. v. Swift, 12 
Wali. 262); and a student iy pursuit of study may take his needed 
books aud manuggripts (Hopkins y. Westcott, 6 Blatchf. 64, Fed. Cas, 
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No. 6,692). But the plaintiff could not take with him as personal bag- 
gage mere merchandise, the use of which was not personal to him in 
accomplishing the purpose of the journey (Collins v. Railroad Co., 10 
Cush. 506; Hawkins v. Hoffman, 6 Hill 586; Stimson y. Railroad Co., 
98 Mass. 83; Humphreys v. Perry, 148 U. 8. 627, 13 Sup. Ct. 711; 
Fraloff v. Railroad Co., 100 U. 8S. 24; Railway Co. v. Keys, 9 H. L. 
Cas. 573); nor articles intended for use at his permanent abode, discon- 
nected with his personal use during the journey, or in accomplishing its 
purpose (Macrow v. Railway Co., L. R., 6 Q. B. 612). In the case con- 
sidered, it is deemed that the plaintiff’s rubbers and gloves, and, as well, 
the catalogues and memoranda carried for the business purposes of the 
journey (Straub v. Kendrick: 121 Ind. 226, 23 N. E. 79), were personal 
baggage; but that, inasmuch as neither the nails nor the letter file appear 
to have had any connection with the personal use of the plaintiff upon 
the journey or in the accomplishment of its purpose, or to be appropri-. 
ate therefor, we deem that they cannot be regarded as personal baggage. 
The nails were purchased immediately prior to the plaintiff’s return to 
Elizabeth, under circumstances which make it quite plain that they 
could have been carried only for uses not personal to the plaintiff either 
during his journey or in furtherance of its purposes. 

But it is insisted for the plaintiff that at the trial he offered to show 
that the defendant had, by long-continued acquiescence in, and provision 
in its passenger cars for, the carriage of small packages of merchandise 
by its passengers, established, as one of its regulations, that such parcels 
might be carried as personal baggage—to the end that he might urge 
that such regulation gave him a right to carry the parcels in question 
until, at least, he should have timely notice of the discontinuance of the 
regulation—and that such offer was overruled, erroneously. This offer, 
it is claimed. is embodied in the two questions overruled. It is deemed 
that the questions, though introductory, do with sufficient clearness em- 
body the ofter. The trial judge does not appear to have had doubt as to 
their purpose ; otherwise, he would have called upon counsel to state it. 
And we think, also, if the defendant company had, previous to the denial 
of admission of the plaintiff to their cars complained of, for a long time 
acquiesced in, and made accommodation for, the carriage of small pack- 
ages of merchandise of its passengers as personal baggage, so as to lead 
them to accept and rely upon its attitude in that respect as one of its 
regulations, that it could resume its right under the law only after reason- 
able notice of its rescission of the regulation so made. It could not 
suddenly enforce the right resumed, against passengers who were, in 
good faith, traveling in reliance upon the previous regulation, without 
reasonable notice, and ignorant of, and unprepared for, any change in it. 
We think that the questions asked were admissible as a step in the plain- 
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tiff’s proofs, and were wrongly overruled, and for that reason the judg- 
ment should be reversed. 
Depue, Gummere, Hendrickson and Nixon, JJ., dissenting. 


C7_ EP - 


BARKMAN v, PENNSYLVANIA R. R. CO. ET AL. 
(U. S. Circuit Court, District of New Jersey, August 10, 1898.) 


Carriers—Injury to passengers—Liability the train, though such train was owned and 
for negligence of agent.—A railroad company operated by a different company, the ticket 
selling a ticket for the carriage of a passen- _ being being receivable for passage thereon 
ger between two points is liable in tort for through an arrangement between the two 
an injury resulting to such passenger companies. 
through the negligence of those operating 

On demurrer to the naar. 

Mr. James B. Vredenburgh for the motion. 

Mr. F lavel McGee opposed. 

KirKPATRICK, D. J.: The declaration in this case alleges that the 
defendant, the Pennsylvania Railroad Company, was in possession and 
control of a certain railroad running from Jersey City to Newark, en- 
gaged in the business of carrying passengers over the same for hire and 
reward, and that the defendant, the Lehigh Valley Railroad Company, 
was also possessed of and operating a certain locomotive engine and 
train of cars over the same railroad, and engaged in carrying passengers 
over the same; that the plaintiff purchased of the Pennsylvania Rail- 
road Company, for a price, a ticket entitling him to a passage from New- 
ark to Jersey City, in the trains of either of said companies passing over 
- said railroad. It further alleges that the plaintiff, with his ticket, pre- 
sented himself for carriage to a train of the defendant the Lehigh Val- 
ley Railroad Company, and that he was received thereon, and that after- 
wards, through the carelessness and negligence of the defendants in the 
management of said train, he was violently thrown from the train to the 
ground, and received thereby serious injury, to his damage $20,000, 
wherefore he brings this suit. To this declaration of the plaintiff the 
Lehigh Valley Railroad Company has entered a plea of not guilty, and 
the defendant,the Pennsylvania Railroad Company,has interposed a gen- 
eral demurrer. 

The ground of demurrer is that the defendant,the Pennsylvania Rail- 
road Company, was improperly joined in the suit, because the relations 
existing between itself and the plaintiff were merely contractual, and 
that, therefore, an action of tort would not lie against it. No authority 
is cited to support this contention. The contract of the railroad com- 
pany was to carry the plaintiff between Newark and Jersey City, and if, 
through the carelessness or negligence of its servants or agents, or those 
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whom it employed or permitted to execute the contract, the plaintiff was 
injured, he has his remedy in an action of tort against the party so con- 
tracting. The railroad company selling the ticket cannot relieve itself 
from the responsibility of exercising reasonable care for the safe con- 
veyance of the passenger by placing him in charge of another company. 
It makes no difference whether they carry the passenger themselves, or 
permit another to do so. Railway Co. v. Blake, 7 Hurl. & N. 987. 

It is also urged as ground of demurrer that the contract as annexed 
to the declaration does not show any agreement on the part of the Penn- 
sylvania Railroad Company to carry the passenger on the trains of the 
Lehigh Valley Railroad Company, and that the tracks are by statute a 
public highway. There is a distinct averment in the declaration of the 
right of the plaintiff under the contract to use the trains of the Lehigh 
Valley Company. While the tracks are by statute made a public high- 
way, “‘the utmost that can be claimed is that it [the statute] gave the: 
right to the other persons to use engines and cars on defendants’ railway, 
subject to such rules as they might prescribe.” Railroad Co. v. Salmon, 
39 N. J. Law 299. The terms and conditions vpon which the Lehigh 
Valley Company was operating its locomotive engine and train are mat- 
ters of defense. Whether they were such as to render the Pennsylvania 
Railroad Company liable to the plaintiff for the alleged negligent conduct 
of its co-defendant is an issue which cannot be determined on this de~ 
murrer. The demurrer should be overruled, with costs. 


—____ _— «- @ om —— 


WESTERN NATIONAL BANK OF NEW YORK v. THEQDORE SKILLMAN. 


(Somerset Circuit Court, September Term, 1898.) 
Unconstitutionality of act—Impairment of contract. 


The plaintiff was a judgment creditor of an insolvent Kansas corpora- 
tion and sought to recover from the defendant under the laws of that 
state, as one of the stockholders of the insolvent corporation, a portion 
of its debt equal to the par value of his stock. On the plaintiff resting 
its case the defendant set up the act of March 30th, 1897, (P. L. 1897,’ 
p- 124), prohibiting the bringing of such actions in a court of law, and’ 
moved to non-suit. 

Mr. William M. Lanning for plaintiff. 

Mr. Alan H. Strong for defendant. 

Maair, C. J.: Refused to non-suit, declaring the statute sought to 
be enforced unconstitutional, in that it impaired a contract and deprived: 
the plaintiff of a remedy which it had when the contract was made, 


———_—_<4 « 2 ogee —- ——-- 
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THE JERSEY CITY MILLING CO. v. JACOB KETTNER. 
(New Jersey Supreme Court, at Hudson Circuit, Nov. 11, 1898.) 


Capias ad satisfaciendum—Insolvency laws. 

Motion to set aside order awarding capias ad satisfaciendum. 

Mr. Wm. H. Speer tor motion. 

Mr. John W. Bissell contra. 

Lippincott, J.: Capias was issued by the District Court of Jersey 
City upon affidavit and body of defendant was taken in execution. De- 
fendant delivered to the sheriff an inventory of his debts, etc., under the 
statute and gave bond to take benefit of the insolvent laws. By this 
proceeding defendant waived all defects and irregularities of the pro- 
eeedings and order by which the body execution was awarded. Motion 
to set aside refused. 


¢ 


Faun 2a _____ .s 


ATTORNEY-GENERAL GRIGGS ON THE FUTURE AMERICA. 


Attorney-General of the United States, Hon. John W. Griggs, who 
was recently Governor of our state, delivered a political address at a 
State Convention in Trenton on September 22, the peroration of which 
has called forth universal admiration for its statesmanlike forecast and 
oratorical strength. We present herewith the concluding sentences, 
which are not likely to be ephemeral. In this connection it will be of 
interest to our readers to know that, if some of his near friends are 
correctly informed, the address delivered by Mr. Griggs before the 
American Bar Association at Cleveland, Ohio, in August of last year, 
was. the real instrument of bringing his abilities prominently before 
President McKinley. That address was published in full in these pages 
in October, 1897. 

THE ATTORNEY-GENEKAL’S PERORATION, 

“ Lift up your eyes to the heights where, glory-crowned, the genius 
of American liberty points to a fature pregnant with prodigious good to 
all mankind; to fresh fields for the extension of American trade and 
conunerce—new openings for the investment of American capital; wider 
scope for the active energies of American young men—to more frequent 
glimpses of the American flag to voyagers over the oceans; merchant 
shipping multiplied manifold in the harbors of the world; with a navy 
large enough and strong enough to enforce our just demands and the 
rights.of American citizens as promptly and efficiently as Dewey en- 
forced the views of the goverument in Manila Bay; an army large en- 
ough to serve the reasonable requirements of seventy millions of people 
without patting the administration to the risk of quick and terrible dis- 
aster in case of sudden war; the maintenance of our foreign diplomatic 
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service upon a footing commensurate with our power and importance, so 
that it will no longer be necessary to seek for ambassadors and ministers 
among those only who are blessed with private income sufficient to main- 
tain a proper establishment abroad without regard to the salary attached 
to the office. 

‘The country demands now a branch of statesmanship new to Amer- 
icans—the proper method and measures for the control and government 
-of colonial dependencies, and the adjustment of colonial interests and 
affairs to the interests of the home government—a field wherein partisan 
politics should not easily be allowed to enter, but where broad and en- 
lightened state policy may have full scope to work out plans whereby 
all the blessings of essential liberty and twentieth century civilization 
may be assured to the peoples that are to be under our paternal care, 
aud reciprocal benefits may be obtained for our own countrymen. 

‘‘These new duties and new relations will add fresh dignity to Amer- 
ican citizenship; will raise the sense of official and political obligation 
as they increase responsibility. They will take the people out of the 
tread-mill rounds of domestic politics, where issues are too often artifi- 
cial and transient. New thoughts, new questions, new fields, fresh 
hopes, broader views, wider influence, all these will come, as well as 
troubles and disappointments, and temporary failures and discourage- 
ments, which will but serve to call forth renewed energy and effort 
until they are overcome. 

‘* Who can set bounds to the expansive spirit of American enterprise ? 
Only forty years ago an American periodical declared that the banks of 
the Missouri river were the shores at the termination of a vast ocean 
desert over 1,000 miles in breadth, which it was proposed to traverse, if 
-at all, with caravans of camels, and which interposed a final barrier to 
the establishment of large communities, agricultural or commercial. 
That desert now blossoms like the rose, and parallel lines of iron rails 
bear the produce of immeasurable acres of fertile lands East and West 
to the markets of the world. The ambitious energy of American enter- 
prise can take its choice to-day of delving for gold in the frozen wastes 
within the Arctic Circle or of tilling the generous soil of islands washed 
by tropic seas, where in the heat of the day they rest in the shade of the 
palm trees, all under the protecting guarantee of our flag. 

“This has been a year unequaled for progress and accomplishment. 
The hand of man has not fashioned, nor his eye foreseen the work that 
has been wrought. Call it fate, the progress of events, Providence, God, 
what you will—it has been a leading upward and on, the drawing for- 
ward by irresistible impulses of this people to a place at the front of the 
world. 

‘‘T'o Captain Gridley at his post on the deck of the flagship Olympia 
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on that memorable May morning came the quiet word of command, as 
Dewey said: ‘You may begin firing, Gridley.’ The guns that responded 
sent forth death and destruction, but in the light of their flashes were 
revealed a new hope and a better life for millions for whom theretofore 
the sun of liberty and civilization had never shoue except through the 
murky clouds of semi-barbarism and superstition. 

‘And so this nation enters upori a new era. Do not doubt but that 
she will be equal to the responsibility. I believe in the capacity of 
Americans to govern; to govern themselves and to govern others. I 
set up no dogma of infallibility, but, expecting mistakes and delay and 
disappointment, I believe that the boundless capacity and the splendid 
courage ot America, with her high sense of justice, her appreciation of 
the rights of man, will in the new duties placed upon us work out mar- 
velous good for the peoples that have come under our guardianship and 
greater glory for our country. 

‘*¢ And how we have been blessed already. All the old root of bitter- 
ness between North and South removed! What years and years of 
political effort could not do was done in a moment when our standards 
were set towards a foreign foe, and the consummate tact and grace of 
our Republican President refused to make any distinction between 
Federal and Confederate, but put Lee and Wheeler side by side with 
Kent and Shafter—“ Yanks” and ‘‘ Johnnies” all keeping step together 
to the music of the Union. Stout old John Adams, standing in the royal 
presence, the first accredited Minister of the new republic to the mother 
country, speaking like the noble gentleman and wise statesman that he 
was, said to King George : 

‘*¢T shall be the happiest of men if I can be instrumental in restoring 
an entire esteem, confidence and affection, or, in better words, the old 
good humor between people who have the same language, a similar 
religion, and kindred blood.’ 

“It has been the happy result of this war to have brought back, for- 
ever we trust, that entire esteem, confidence and affection, the old good 
humor, between the people of the North and the South, as in the days 
when Adams and Hamilton and Jay labored with Patrick Henry and. 
Thomas Jefferson and the Pinckueys about our country’s interests.” 

wee 
THE REVENUE ACT OF JUNE 18, 1898. 
(CONTINUED. | 


The following are synopses of such of the decisions and rulings pub- 
lished by the Treasury Department relating to the Revenue act of June 
13, 1898, since those cited in the November number of the Liw Jvour- 
NAL, as may generally interest our readers: 
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MortGaGes.—| 20,226.] Where mortgage states full amount secured 
and provides for present and future issues of bonds, it should be stamped. 
according to the full amount secured. 

FOOTBALL, BASEBALL, ETC.—[20,228.] Special tax is not required to 
be paid for an occasional game of football, baseball, or other game given 
by local clubs where an admission price is charged, not for profit, but 





merely to cover expenses. 


LeGacy Tax.—|20,237.] A legacy tax is to be collected on the frac- 


tional part of $100. 


Exursitions.—[20,238.] A person who has a store show consisting of 
a few monkeys, etc., must pay the special tax of $10. 


CANCELLATION OF STAMPS.—[20,2 


92.] The initials of either maker or 


payee of a note or check, with figures denoting either month of year, 
the year alone, or the last two figures of the year, are held to be a suffi- 
cient cancellation of the stamp on the note or check. 








MISCELLANY. 


NEW COUNSELLORS AND ATTOR- 
NEYS, 





The following were admitted at the No- 
vember term of the New Jersey Supreme 
Court : 

COUNSELLORS, 

Parry Randolph Anderson, Rahway; 
Clarence S. Biddle, Trenton; J. Lefferts 
Conrad, Trenton; Stephen C. Cook, Tren- 
ton; Sylvester M. Cooley, Newark; Theo- 
dore E. Dennis, Hamburg; Richard Doherty, 
Jersey City; William L. Edwards, Newark; 
Geo. W. Flaacke, Jr., Jersey City ; Jerome 
D. Gedney, East Orange ; James L. Griggs, 
Somerville; Frank H. Hall, Jersey City ; 
Albert A. Howell, Camden; James L. Kelly, 
Trenton; Clarence Mabie, Hackensack ; 
Albert O. Miller, Jr., Passaic; Frederick 
W. Mount, New York City; Osiris D. Me- 
Connell, Phillipsburg; Benjamin D. Pearce, 
Manasquan ; Richard H. Rankin, Newark. 

ATTORNEYS. 

John S. Applegate, Jr., Red Bank ; Wm. 
S. Byram, Asbury Park ; Thomas J. Beard- 
more, Paterson; David H. Bilder, Paterson; 
David Cohn, Paterson ; Maurice Cohn, Pat- 
erson ; Robert John McDermott, Paterson ; 
William H. Young, Paterson; Cook Conk, 





ling, Rutherford: Martin P. Devlin, Tren- 
ton; Edwin C. Long, Trenton; Henry W. 
Egner, Jr.. Newark; James J. Gibbs, New- 
ark ; John Grom, Jr., Newark ; Samuel T. 
Leber, Newark; Charles C. Pilgrim, New- 
ark ; Joseph Henry Roszel, Newark; John 
E. Siwnith, Newark ; Frank W. Hastings, Jr., 
Jersey City; Edward Miller Hunt, Jersey 
City; Aloysius McMahon, Jersey City ; 
James E. Pyle, Jersey City ; James F. Kelly, 
Arlington; Francis Lafferty, Mullica Hill; 
Edwin C. KceKeag, New Brunswick ; Joseph 
H. Powell, Bridgeton; Adrain R. Sloan, 
Atco; Edward LeClerc Vogt, Jr., Morris- 
town; Henry F. Stockwell, Camden. 

The following gentlemen successfully 
passed the attorney’s examination, but their 
licenses were withheld until they should 
attain their majority: William F. Hurley, 
Julius Lichtenstein, Walter Langdon Mc- 
Dermott, George Schmidt, Jr. 

NOTES ON THE EXAMINATIONS. 

Tae examiners of the counsellors were 
Messrs. Dungan, Beasley and Sinnickson. 
The aitorney’s examiners were Messrs. 
Large, Barrett and Beasley. Mr. Edmund 
Wilson, who was appointed to act as one of 
the examiners, did not attend. 
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On Monday, Nov. 7, 1898, after the read- 
ing of opinions in the Supreme court, Mr. 
Nelson Y. Dungan, one of the board of ex- 
aminers, arose, and addressing the court 
said that, in the opinion of the members of 
the board, it was advisable for the court to 
make a rule requiring those candidates who 
come up for examination under the Five 
Counsellors’ Act to submit themselves to a 
special examination to test their “ special 
aptitude.” He read the draft of an order 
which provides for a special set of questions 
in addition to the regular questions, to be 
put to the Five-Counsellor men. The Chief 
Justice said the court would take the matter 
ander advisement. 

Of the forty-three applicants for attorney’s 
licenses, twenty-two came up under the Five- 
Counsellor or Dunn act. 

Ten applicants failed to pass the attorney’s 
examination, and two failed to pass the 
counsellor’s examination. Of the former, 
only four who failed were “ Five-Counsellor 
men.” One man was “plucked” on the 
attorney_s oral examinations. 

The oral examinations were held before 
Justices Ludlow and Collins. 

The attorneys were generally unable to 
define what “owelty ” is. The counsellors 
were no better off with question No. 17, 
which was pronounced to be a “ corken.”’ 
But with these exceptions the examinations 
were generally considered fair. 

When Judge Collins was shown a copy of 
Mr. Kelly’s book, recently published, con- 
taining all the questions and answers of 
prior examinations for admission to the bar, 
he remarked, jokingly, that the examiners 
ought not to ask one of those questions in 
the future examinations. Altogether, with 
Mr. Dungan’s set of special questions, and 
the examiner's quest for novel posers, the 
lot of the future Five-Counsellor man may 
not be a happy ons. 

Of course there was the usual ‘ mistakes 
of the law,” in the examination papers. 
One man thus defined embracery: ‘“ Em- 
bracery is to use your influence to fix a jury 
either for or against a person. They gen- 
erally give them money on the quiet.” 

The court has appointed Messrs. Norman 
Grey and Edwin A.S8. Lewis tu act as ex 
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aminers next term. 
Dungan and Beasley. 


They succeed Messrs, 





EXAMINATION QUESTIONS AT 
NOVEMBER TERM, 1898. 


ATTORNEYS. 

1. How may municipal law be divided? 
Define each. 

2. Define statutes, name the various kinds 
and give the ten rules as stated by Black- 
stone for their construction, 

3. Into what three kinds is the unwritten 
or common law distinguishable ? 

4, Give the necessary requisites to a par- 
ticular custom. 

5. What are the four great relations in 
private life? State mutual duties and obli- 
gations of each. 

6. What is a corporation? (a) How 
many kinds are there? (6) State the inci- 
dents toacorporation. (c) How dissolved ? 

7. Define incorporeal hereditaments and 
name the ten principal ones, 

8. Detine distress, and state briefly what 
may and what may not be distrained as per 
Blackstone ? 

9. What are the general and orderly parts 
of a suit at law? 

10. What are the requisite qualities of a 
plea? 

11. Define battery; adultery ; mayhem ; 
burglary ; embracery. 

12. Define eminent domain ; venue; estop- 
pel; owelty. 

13. What contracts are required to be in 
writing ? 

14. State the necessary proceedings in 
case of general assignment for benetit of 
creditors ? 

15. How must writ of a'tachment be ex- 
ecuted ? 

16. What are the grounds for divorce a 
vinculo in N. J.? (a) State the procedure 
in non-contested case. (6) Is the oath of 
petitioner sufficient as to any material fact ? 

17. What legislation is prohibited by our 
Constitution ? 

18. How isthe Constitution amended and 
how frequently may it be? 

19. What pleas in justices’ court must be 
in writing ? 














20. In case of an illegitimate person dying 
seized of real estate and personal property, 
leaving a mother but no issue, where does 
the property go? 

21. Give the procedure for partition in 
chancery, non-contested case. 

22. A,B,C and Dsign a joint and several 
promissory note; can any two or three of 
them be used in one action, leaving out the 
other one or two? 

23. How is an administrator appointed in 
case of contest, and what are his duties in 
settlement of estate? 

24. State the orderly procedure for the 
foreclosure of a mortgage on real estate in 
non-contested case having both infant and 
absent defendants ? 

25. State the courts of N. J. and the juris- 
diction cf each? 

26. Who may execute a will in N. J., and 
what formalities are required ? 

COUNSELLORS. 


1. Define vested remainder. Give ex- 


ample. Define contingent remainder. Give 
example. Define executory devise. Give 
example. Wherein does an executory de- 


vise differ from a contingent remainder ? 

2. What are the formal or orderly parts 
of a deed as given by Blackstone? Define 
each. What is an escrow ? 

3. What words are necessary to pass an 
estate in fee in lands by gift or grant? 
What by will? What is the reason for the 
difference ? 

4. What were the statutes of mortmain ? 
How were they avoided? What is the 
statute of uses? 

5. What is tenancy in dower? What is 
tenancy by the courtesy? What are the 
requisites necessary to make a tenancy by 
the courtesy? 

6. What are challenges to the polls? 
What are the four kinds mentioned by 
Blackstone? What is a peremptory chal- 
lenge? How many peremptory chullenges 


are allowed in civil cases? How many for 
the State in criminal cases? How many for 
the defense in criminal cases? 

7, Real estate is conveyed to A and B, 
husband and wife, after which A dies intes- 
tate and without debts, leaving him surviv- 
ing his wife and two children. What is the 
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interest of the wife in said real estate, and 
what is the interest of the children? 

8. What is evidence? What statutory 
provision is made regarding the giving of 
testimony by a party to a suit where the 
other party sues or is sued in a representa- 
tive capacity? A dies owing a bill to B. 
B assigns the bill to C, who brings suit 
against the administrators of A, the assign- 
ment being made without consideration and 
for the acknowledged purpose of permitting 
B to testify to transactions with the deceased, 
Can he legally do so, and why ? 

9. In a criminal case, is a wife a compe- 
tent witness against the husband? For the 
husband ? 

10. Give full procedure for entry of a 
judgment in the Supreme court by bond and 
warrant of attorney? By an action com- 
menced by summons and tried at Circuit ? 

11. Where an original instrument re- 
quired in proof in the trial of an issue at 
circuit is in the possession of the opposite 
party can the contents be proven? How? 

12. What amendments to the constitution 
of this state were passed by the legislatures 
of 1896 and 1897, and ratified by a vote of 
the people, September 28th, 1897? When 
an act of the legislature of New Jersey is 
vetoed by the Governor, what vote is re- 
quired to pass it over his veto? When an 
act of the congress of the United States is 
vetoed by the President, what vote is re- 
quired to pass it over bis veto ? 

13. What is the effect of a seal under the 
common law as to the consideration? What 
under our statute? 

14. What courts of New Jersey have cog- 
nizance of crimes and misdemeanors? Who 
constitute such courts ? 

15. Give in detail the procedure for the 
arrest and conviction of a defendant from 
the complaint made before the magistrate 
to final judgment. Give the procedure for 
the removal of a final judgment on a coh- 
viction for teurder in the firstdegree, to the 
Court of Errors and Appeals. 

16. A died intestate, leaving him surviving 
his widow, a brother, two nigggs, children of 
a deceased sister, and a zrandghild of a de- 
ceased brother. His,estate consisted of real 
estate and personal gmeperty, How does 
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‘the real estate descend, and how is the per- 
sonal property distributed ? 

17. How is a general corporation formed 
in New Jersey? How is a gas company 
formed? How is a water company formed? 
Can a general corporation be formed in this 
state embracing the powers and privileges 
of an electric light, gas and water company? 

18. When a debtor conveys his real estate 
without consideration and for the purpose of 
evading his creditors, how can such real 
estate be reached by execution at Jaw and 
sold thereunder ? 

19. What is divorce? How many kinds 
of divorce are there? On what grounds 
may divorces of each kind be obtained in 
New Jersey? 

20. In a suit for the foreclosure of a mort- 
gage, can the complainant obtain a decree 
for deficiency, or balance ot money which 
may be due, over and above proceeds of sale? 
Where a bond and mortgage on real estate 
are given to secure a debt, what is the statu- 
tory provision as to the method of the col- 
lection of the debt ? 





NEW RULES OF SUPREME COURT. 


The following new rules were promulgated 
November 7, 1898: 

In entitling causes the following rules 
shall be observed : 

1, The name of the state shall not be 
used merely because of the nature of the 
writ or proceeding; but, instead, the name 
of the party in interest shall be used. 

2. In notices of trial or argument in 
printed cases, points and briefs, and in opin- 
ions filed and reported, the party instituting 
the original suit or proceeding shall be 
named first, although the other party may 
be the mover of the particular trial or argu- 
ment noticed, or may be plaintiff in error. 
On writs of error the character in which the 
parties appear shall be stated after their 
names respectively. 

3. Judgment nisi may be entered in this 
court without formal motion therefor, in 
any cause tried at the circuit, upon filing 
the circuit record and postea signed by the 
justice who tried the cause, within the first 
ten days of the term. 
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THE PORTRAIT LAST MONTH. 


MR. LEVERETT NEWCOMB. 

The JournaL gave last month a portrait 
of Mr. Leverett Newcomb of the Cumber- 
land county bar. By an oversight the same 
issue did not conta our usual biographical 
notice. 

Mr. Newcomb was born in Mansfield, 
Conn., January 2, 1846. He read law in 
Hartford, Conn., with Hubbard, Waldo & 
Hyde, and graduated from Harvard Law 
School in 1868. 
state, in 1870, and was admitted to the New 


He came to Vineland, this 


Jersey bar as an attorney at the June term, 
1870, and was counsellor three years later. 
Since that period he has been an active, 
successful and useful practitioner in Vine- 
land. In politics he has been a Republican, 
but has never held public office; on the 
contrary has declined political honors. Be- 
sides being connected with many important 
cases in South Jersey, some of historic in- 
terest, he has given considerable attention 
to financial institutions, He was founder 
of the Vineland National Bank, since which 
he has served as its director and attorney. 
He also aided to found the Na- 
tional Bank and the Cumberland Trust Co. 


sridgeton 


COURT OF ERRORS AND APPEALS. 


On November opinion day in the Court 
of Errors and Appeals, the two leading opin- 
ions read were : 

Singer Sewing Machine Co. v. the State. 
Mr. Justice Van Syckel gave the opinion 
and Mr. Justice Dixon filed a dissenting 
Mr. Justice 
Judge Vredenburgh in 


opinion, with which dissent 
Collins concurred, 
voting for aflirmation, made some remarks, 
which induced Mr, Justice Dixon to say in 
a firm voice that he protested against the 
Judges statement as to impartiality, which 
brought forth 
Vredenburgh: “Iam responsible for what 


this remark from Judge 


I say. I um not out of the line of duty of 
my position.” Judge Vredenburgh then 
went on with his remarks, which were 


quite pointed. The case was affirmed by a 
vote of 10 to 2. The question in the case 
has been before the court for two or three 
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years. The Singer Company claimed a cer-° 


tain tax exemption on its capital stock, by 
reason of its charter provisions. The case 
had practically twice before been decided 
in its favor by the Supreme Court and once 
by the Court of Errors) Tax on the capi- 
tal stock of the company was imposed by 
the State Board of Assessors, at the direc- 
tion of ex-Attorney Genéral Stockton.- If 
the State had won the suit it would have 
been able to collect $35,000 in hack taxes. 

Union Hat Maker’s Ass’n v. Wooley & 
Crane. Opinion by Wr. Justice Dixon. 
The firm was accused of imitating the trade 
mark of the union. The union asked for 
an injunction, but the Chancery Court sus- 
tained the firm’s demurrer, on the ground 
that the State law in regard to trade marks 
was unconstitutional, The Chancery Court 
is reversed. In the opinion of the Court of 
Errors Justice Dixon says: “According to 
general principles a workman or a number 
of workmen engaged in the same'branch of 
industry, and banded together for their mut- 
ual benefit in the pursuit of their common 
vocation, may acquire a right in a trade 
mark designed to distinguish their work- 
manship from that-of other persons, and a 
trade mark so owned is entitled to the same 
protection of other trade marks,” 

Other opinions were read, but the forego- 
iog embrace those which awakened the most 
interest. 


OBITUARY. 


MR, DANIEL B. HARVEY. 
Mr. Daniel B. Harvey of Hackettstown, 
died Nov. 1. He was horn in 1824 in Leb- 





anon, N. H., and was of, English descent. 
Ile graduated from Dartmouth College in 
1554; had charge of the Pembroke (N. HH.) 
Academy for nearly two years, then became 
mathematical professor in the Female Sy- 
nodical College at Griffin, Ga., and still lat- 
erin Marshall College at the same place. 
Ile graduated from the Albany Law School 
1862, and the next year removed to Hack- 
eltstcwn, being admitted an attorney in 
this state the same fall, November, 1863, 
and as counsellor February, 1867. He has 
always practiced in Hackettstown and was 


one of the recognized leaders of the Warren, 





county bar. He was a member and had 
been a trustee of the Presbyterian church 
and had served as mayor and as member of 
the city Board of Education. 
JUDGE GEORGE W. DE MEZA. 
City Judge George W. DeMeza, of Plain- 
field, died November 23, of bronchial pneu- 


-monia. He was only ill about four days. 


He was born at Hartford, Conn., Feb. 16, 
1871. When a child, his parents removed 
to Piainfield. After serving a period of 
clerkship with the firm of Schepflin, Bald- 
win, Tweedy & Co.,a clothing house, for 
three years, keeping up his studies in the 
meantime outside of business hours, -his 
father died when he was but fifteen years 
old and he was thrown on his own resources. 
After some. other common employments, he 
was discovered to have a natural taste for 
the law and went into the office of Jackson 
& Codington. He was admitted to the bar 
of the state at November term, 1892. He 
was elected city judge of Plainfield in 1895 
and his term was just about to expire. He 
was an active worker in the Republican 
party and had begun what promised to be a 
successful career. Few young men at the 
bar have shown an equal amount of push 
and pluck to secure honorable advancement 
as young Judge DeMeza. He was unmar- 
ried. 


SOME STATE NOTES. 


Mr. John Lilly, of Lambertville, while 
in Bound Brook recently upon business, had 
a severe attack of vertigo, and in falling 
badly sprained one of his ankles, 

Mr. A. V. Schenck, of New Brunswick, 
and wife, were the victims of a serious run- 
away accident November 5. Mr. Schenck 
was cut about the face and head, bruised 
about the body and suffered much from 
shock. Mrs. Schenck had her left arm 
broken, both wrists wrenched and her face 
badly cut. 

Mr. Willard P. Voorhees, of New Bruns- 
wick, has been for thirty years organist of 
the First Presbytetian Church of that city. 
The members of the congregation on No- 
vember 12 presented him with a silver 
loving cup made by Tiffany. With the cup 
came a card exquisitely printed in Old 
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English by one of the ladies of thée-com- 
mittee, with these words: “ Will Mr. Voor- 
hees kindly accept this loving cup as a 
slight token of appreciation of his most 
acceptable services for thirsty years as organ- 
ist of the First Presbyterian Church, with 
the good wishes of his friends.” 

Mr. H. LeRoy Applegate, of Trenton, 
charged with forgery of mortgages, etc., was 
on Dec. 5, sentenced by Judge Woodruff to 
fifteen years in state prison. 





ATLANTIC CITY DISTRICT COURT. 





The Atlantic City District court was es- 
tablished under an amendment to the 
original act of the legislature (chapter 4, 
laws of 1898), approved Feb. 17, 1898, which 
provided for the establishment of District 
courts in cities of less than 20,000 popula- 
tion by the local governing body within 
three months after the passage of the act. 
A number of local justices of the peace 
agreed to test the constitutionality of the 
act before the Supreme court of this state. 

On November 7 Mr. Justice Garrison 
rendered the decision of the court to the 
effect that the legislature could pass an act 
of the nature of that under which the 
Atlantic City District court was organized, 
which act provides that its taking eftect 
may become contingent upon the governing 
body of a city of less than 20,000 inhabi- 
tants passing municipal legislation, estab- 
lishing a District court, and that the limi- 
tations of such time (for a municipal gov- 
erning body to establish such a court), 
would not invalidate the act of the legisla- 
ture. 





MISCELLANEOUS NOTES. 





The first edition of Judge Simenton’s work 
on “The Federal Courts” having proved a 
popular one, a second edition 1s being 
printed by the publishers, the B, F. John- 
son Publishing Co., Richmond, Virgizia, to 
include the new bankruptey law which 
Judge Simonton will digest. 

The Pope Mfg. Co., of Hartford, Conn., 
has issued the Columbia Desk-pad Calendar 
for 1899. This handy reminder has been for 
years one of the most pleasing of special ad- 
vertising features, 





THE NEW JERSEY LAWZJOURNAL. 


KELLEYS “QUESTIONS” ERRATUM. 





Stndents and others having in possession 
“ Kelly’s Questions and Answers” are re- 
quested to make a correction on p. 115, 
where the answer to question 34 should read: 

A. Tort for trespass quare clausum fregit, 
trespass, detinue, trover and upon the casé&; 
six years; except actions for slander and for 
personal injuries caused by wrongful act, 
neglect or default, two years. Ibid; P. L. 
1896, 119. 





THL MOTE AND THE BEAM, 





When Lord Morris was Chief Justice of 
Ireland, a young junior barrister arose in 
his court one day to make his first motiom 
and spoke in the hard brogue of the north 
of Ireland. 

“Sapel,” said the judge in a low voice to- 
the registrar of the court, “ who is this new- 
comer?” 

“ His name is Clements, my lord.” 

“ What part of the coonthry does he hail 
from in the name of all that’s wondherful ?’” 
asked the judge. 

“County Antrim, my lord,” was the reply. 

“Well, well!” said the judge. “ Did you 
iver come across sich a froightful accint in 


9 


the whole coorse of yer born loife? 





THE OVERRULING OFA JUDGE, 





A judge the other day awoke in the night 
to find his room in the possession of two 
armed burglars. Covered by the pistol of 
one of the marauders, the judge watched the 
proceedings with his usual judicial calm. 
One of the depredators found a watch. 
“ Don’t take that,” the judge said, “it has 
little value and is a keepsake.” “The mo- 
tion is overruled,” replied the burglar. “TI 
appeal,” rejoined the judge. The two burg- 
lars consulted, and the spokesman then re- 
plied: “The appeal is allowed. The case 
coming on before a full tribunal of the su- 
preme court, that body is of the unanimous 
opinion that the decree of the lower court 
should be sustained, and it is accordingly so 
ordered.” Pocketing the watch, court ad- 
joupned.— Household Words. 





